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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D C. 20148 * ﬂo :7 ? (/
177750 ' May 31, 1973

Computar Time Corporation
3835 Cla Stycat
Denver, Colorado - 80207

Attcmtiont Mr, Shelden B. Sheftel
Vice President

Centlemant .

Reference is made to your letters of Yebruary 26, 1973,
and prior correapondence, proteating avard to any other bidder
under invitation for bids (I¥DB) iBS 10-73 fssued by the National
Bureau of Stendavrde (NBS) Contracting Office, Bouldar, Colorado.

The IFB, {ssued October 4, 1972, ecalled for an estimated
7 wonths of time-sharing conputer services. Six bids were opaned
on November 22, 1972, After evaluation of bidy, it was detcermined
that the CTomputcr Sharing Services, Inc, (£SS), total evaluated
price of $2,319,38 was the lowest received, and the Computer Tima
Corporation (CIC) bid cvaluated at $2,600.36 vas the second lowest,
By letter dated Decexbar 4, 1972, CIC protested to NOS on the
basis that tho bid evaluation factor prescribed in pavagraph 1.6.2
of the specificatious was unrcasonable, Paregraph 1.6,2 providedt

Program duplicition and the tins rxequired to check
out the progrars after transfor will bo an added
-expsnse to the Govarnment and tha cost thereof will
be & factor in the avaluation of bids, Accordingly,
and for evaluation purposes only, the amount of
$1,000,00 will be adéed to each bid which requires
prograa duplication end check out after tranafer.

CTC contended that this provieion unduly penalized all potential
suppliers except C3S, tha current contractor,

By letter of Decenber 22, 1972, NBS den{ed the protest,
ptating '"that the evaluation factor represents an accurate depic-
tion of the costs that the Govearnmmt will incur if a change in
vendors is required.'" i35 also stated that the protest was

untinely, sinca CTC had 49 days befors bid opening to protest the
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- eyaluat{ion factor but did not do so. As to the timeliness of the

protest, we agree with N33 that your protest fails to msat the
standard set forth in paragraph 20,2(a) of our Interim Nid Protest
Procedures and Stondards that protests based upon allejed impro-
prietics in any typea of snlicitation which are apparent prior to
bid opening shall be filed prior to bid opening, lievertheless,
since tho protest raises issues significant to the procurcment
practices and procedures utilized by liBS, it will Le considered on
its wmeriis, Paragraph 20,2(b) Interim Bid Protest Procedures and
Standarcs,

Your contention concerning paragraph 1.6.2 1s that the $1,000
evaluation factor is fallacious since it is based upon an archalc
mathod of tranafer of cousputer information--the preparation of a
paper taps containing the computer progran which will be supplied
to the vnizw contractor. You atate thet the actual method used vill
ba the etandnrd industry practice—that 1a, transfer of the pro-
aran from the current vendor's disk to a magnetic tape (unloading)
and thence fron the tapa to tha new vendor's disk (rxeloading).
Also, you state that CSS conducts this unloading and reloading
procedure on ite ovn machinea duily and N3S does not find it nec-
assary to conduct any checlkout after these transfers. Furthermore,
since C55 and CTC have identical equipment, tranafer to CTC would
be identical to tha doily unloading-reloading procedure and no
chieckout would be ncecessary. Horxeover, you maintain that since
the Governcent c¢ams the computer prugsans involved and that the
CSS bid provides for charges for nagnetic tape file transfers, it
18 clear that tha Covaxnment has a legal right to force CSS to
makc tho magnetic tapas available to another firm., Finally, you
dispute the iiBS figure usad to support the checkout of the progran
after transfer to a newv vendor.

Wa note that tha specifications do not cell for txansfer to
a nev vendor by vhat you describe as the standard industry practice,
Instead, paragraph 1.6,1 provides:

The prograrms being wsed by the Goverument are currently
stored in a computer being used by tho Governnent on a
"time share'" besis under n FY1972 contract, If transfer
of these prograns to a nav system is 1equired, tho
Covernzent will provide the successful bidder with copies
of the programs to be transfarred and he shall trausfer
the prograns to his ayatem without chorge and within 10
days from the date of his receipt of the progran copies.
Changeover to a now system will 1equire the trausler of
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approximately 150,000 characters of data, After pro-

gran transfer has been accoaplished, the Government

vill conduct such teats as may ba necessnary to satisafy .
using pexsonnec) that the prosrama have been transferrad
without error, If an crror is dotected, it shall be
corrected by the bidder/contractor within 24 hours

after receipt of notice of error. Connect time for
checkout of pregram tyansfer shall be without charge

to the Covernnent,

The contracting officer has offered the following explanation of
the ratioanale bechind the metliod of transfcr and the nced for
chackout! - :

Hr, Shoftal s alwo fincorrect iAn his rontenticn that
the only work involved in changing to a new vendor is .
a sinple exchanpe of magnetic tapes between vendors, '
Tha Governnent ncither owns tha required magnatic capes
nor has any lezol right to force the current vendor,
Couputer Sharing Servicea, Inc,, to supply the nagnetic
tapes to anothor firm. Thore is no reason to aseuna that
Cotpputer Sharing Services, Inc,, uv any othar vendor,
would relinquizh ita pruperty to benefit a conpetitor,
Thercfore, the Govermment nust provide for tha prepara-
tion of paper tapa for each file to be transferred.
Comuter Tine Corporation, or any succeossful offeror
other than the present vendow, would ba supplied a typed

. cony of the pregrams rather than magnetic tape,

Thu requiring activity has repeatedly datermined that
it vur t perfom a thorough check-out of all work

procus 1ed through a uew vendor. The majority of the
programs that wvould be tronsferred are for the propa-
ration of calibration and other reports which are
supplied to private contractors and othor government
agencles, Tha accuracy of the progren tranofer nust
be confirmed by N3S, since the end users of the reports
have no method of determining the acecuracy of the
reporis and, thus, must take then at face value, ®# & #

It 18 the woll-establishad policy of our Office that an agency's
datermination of {ta needs will not ba questioned in the ahsence
of damonstrated fraud or cilearly capricfious action. 49 Comp. Cen,
857 (1970). On the present record, va sea no basis to question
the judgrmont of HBS regarding the necd for the transfer and
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¢hackout procedures specified in paragraph 1.6,1, The fact

that the shandard business pyactice may be different does not
surereode or alter the clear and unaubiguoun terns of the IFB,
#~167993, Octobor 28, 1969, Further, altlichgh you have ques-
tioaed the $20 nanrhour rvate upon which the uraluation factor
wae based on the ground that it is nore than || Covermment
employves earns an hour, the contrzeting agency has explained

that it vas derived from thi hourly palary rate, plus leave and
employee bencfits and overhecad for a Govermment eaployee involved
in the progran duplicatic's and checkout,

%80, you have contended that tlie $1,000 evalustion factor
i{s unjustified no natter how it 48 ralculated nr derived since
it prevents effcctive covpetition in a procurement oi this size.
You point out that vhere the evaiuation factor equals neaily 50
percent of the cvaluated prico, although competition from other
bidders may force tha current contractor to lover ites pricos, {t
is unlikely that a competitor could underbid the incumbent vendor.
In this regard, ve note that your second low bid would have becn
$3,600,36 had not CIC offered a §1,000 usage credit to cffsat
progran transfer costs, }orcover, the other four }/idas were eo
hiph that the contracting officer did not devalun their total
evaluated prices, The prices offered by the four high biddera
for the first iten alone—50 hours per ronth of terminal 7ine--
wera in excess of the total evaluated pricer of C5S and CIC for
terninul “ime, storage, central processor runs and special charges,
We cannot say that the contracting officer should huve cancelled
the IFB becausce the cubstantial difference in bid prices indicated
that competition had been ipadequate to insure a reasonable prica.
However, we are suggesting by letter of today, copy encloaed, that
the Dopartzant seck a procedure which will enable bidders to competa
rore effectavely against rhe Ancumbent and to negotinte to insure
price reasonsbloness vhers effective compatition cannot ba obtzined,

An gdditional objection raised {n your February 26, 1973,
letter concerns the bid evaluation eriteria set forth in para-
graph 9,1 of the IFB., Pyragraph 9.1 provideds

During the evaluation of bids, and for evaluation
purposas only, tha folloving assumptions will be
made!

a) 50 hours of tarminal %ime, including data enmtry,
" willl ba used each month;

-‘n
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L) 159,000 charactern of data will be storad each
nonth;

c) The equivalent of 370 separate runs of the program
"TEST" #2 will be made each month (to evaluata
cost of CPU);

d) Of the required service, 90% willl be required dvring
priue tima and 10X during vorn-prima time; (FPor the
purposes of thia solicitation/contract, "priwa tima"
i8s herehy definod as t*ose hours between 7130 ALl
and 4:30 P}, local time and "non-prime timsa" is
hereby defined as thoae hours not included in prime.
time,.) and

e) The nunher of uscrs will be increased to a total of
20 during the term of the contract, -

You state that {f the 053 price under the current contract s
applied to t).cse assuuptions, the estimatess wonthly charges would
total $674.13, However, your veview of tha actual momthly charges
for the 14 months prior to tha igsuanca of the IF3 reveals an
average anownt of 51,473 and from October 1972 through January 1973
sn avaraze azount of $1,093,70 shoving that wore worl is invalved
than tha factors in paratraph 9.1 would indicate, You conclude
that thess cvaluation factors misled all the bidders except CSS

and that %he solicitation was defeoctiva in this respect,

It appears that the effoct of thease criteria on the bid
prices wss deterninable by each bidder at the time the bid was
being proensred; that in, they consisted of "objectively deter-
minable £actors from which the bidder may estimate within
raasonahle aiimits the uffect Uf tha application of such ovaluation
factor on hio bid in relation to other possible bids," 36 Comp,
Cen, 339, 1305 (1956), While it may be that CS$ had an advantage
bacausa of its yrior work oxparienca and knowledse that the actual
work required micht exceed the amount indiecated by paragraph 9.1,
this zircumitance does not compel the conciusion that the criteria
wers not brsed on valid estimates of tha agency's exypocted
usaga during the contract pariod, Our Office hag xecngnizad
the administrative difficulties inharaent in arriving at xeasonablu
ecatimates of the quantum of aervices required in situations of
this naturas, A4 CQmpo Gen, 392' 395 (1965)0 ﬁlrther. it is not
improrer for an agency to basa its estinates on current
sxpectations instead of historical usage, B~175928, August 2, 1972,
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In view of tha forezoing, tLa'prottut is denied.

Sircarely yours,

PAUL G, DEMBLWING

— N - v, ¥y

. Xcting Couptroiler General
. of the United S:ates





